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Introduction
Plaintiffs seeking to certify a class under Federal Rule 23 must plead and prove: (1) an
adequate class definition, (2) ascertainability, (3) numerosity, (4) commonality, (5)
typicality, (6) adequacy and (7) at least one of the requirements in Rule 23(b), namely:
(a) separate adjudications will create a risk of decisions that are inconsistent with or
dispositive of other class members’ claims, (b) declaratory or injunctive relief is
appropriate based on the defendant’s acts with respect to the class generally, or (c)
common questions predominate and a class action is superior to individual actions.
Each of these prerequisites is addressed below, along with the burden of proof; the use
of subclasses and issue classes; the role of expert testimony; the class certification
hearing; the existence of multiple class actions; and the timing, modification and appeal
of the certification decision.

Burden of Proof
The plaintiff bears the burden of proving that the prerequisites to class certification have
been met by a preponderance of the evidence.1
Until a few years ago, lower courts struggled to reconcile the Supreme Court’s conflicting
statements that they must conduct a “rigorous analysis” of whether the prerequisites to
class certification have been met2 but, at the same time, must not inquire into the merits
of the plaintiff’s claims,3 even though the merits “are often highly relevant” to a Rule 23
analysis.4 Also, while some courts assumed the truth of the plaintiff’s factual and legal
allegations, other courts allowed defendants to assert evidence-based challenges.
The Supreme Court recently clarified these issues in three decisions. First, in Wal-Mart
Stores, Inc. v. Dukes, 564 U.S. __, 131 S. Ct. 2541 (2011), the Court held that “Rule 23
does not set forth a mere pleading standard.” Id. at 2551. Instead, a plaintiff “must
affirmatively demonstrate his compliance with the Rule—that is, he must be prepared to
prove that there are in fact sufficiently numerous parties, common questions of law or
fact, etc.” Id. (emphasis in original). Although a court’s rigorous analysis will frequently
overlap with an inquiry into the merits, “[t]hat cannot be helped.” Id. The Court reversed
a decision certifying a class of employees suing for sex discrimination after concluding
that the commonality requirement was not met where evidence of subjective decisionmaking by low-level employees could not establish discrimination on a classwide basis.5
Next, in Amgen Inc. v. Connecticut Retirement Plans & Trust Funds, 568 U.S. __, 133 S.
Ct. 1184 (2013), the Court held that there are limits to a court’s analysis of the merits at
the class certification stage. “Rule 23(b) requires a showing that questions common to
the class predominate, not that those questions will be answered, on the merits, in favor
of the class.” Id. at 1191. “Rule 23 grants courts no license to engage in free-ranging
merits inquiries at the certification stage. Merits questions may be considered to the
extent—but only to the extent—that they are relevant to determining whether the Rule 23
prerequisites for class certification are satisfied.” Id. at 1194-95. The Court affirmed a
decision certifying a class of investors suing for securities fraud after holding that the
plaintiffs need only plead, and need not prove, materiality at the class certification stage.
Finally, in Comcast Corp. v. Behrend, 569 U.S. __, 133 S. Ct. 1426 (2013), the Court
reiterated that the prerequisites to class certification require evidentiary proof and chided
the court of appeals for “refusing to entertain arguments” at the class certification stage
merely because they overlap with the merits. Id. at 1432-33. The Court reversed a
decision certifying a class of subscribers bringing antitrust claims after concluding that
the plaintiffs had failed to prove that there was a method to determine legally-available
damages on a classwide basis, and so did not satisfy the predominance requirement.
After these decisions, it is now settled that when ruling on class certification the court
must resolve any factual or legal disputes that are material to its Rule 23 analysis and
find that the plaintiff has met its burden of proof based on evidence, not speculation.6
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Implicit Prerequisite: An Adequate Class Definition
The requirement of an adequate class definition includes several concepts. First, the
class definition must be precise and unambiguous.7 Second, it “must be sufficiently
definite so that it is administratively feasible for the court to determine whether a
particular individual is a member of the proposed class.”8 Finally, it must not be “defined
so broadly as to include a great number of members who for some reason could not
have been harmed by the defendant’s allegedly unlawful conduct.”9 Although the lack of
an adequate class definition can lead to a denial of class certification, the court may
instead choose to remedy its problematic aspects and propose an amended definition.10
A type of class definition that is frequently challenged is a “fail-safe class,” i.e., one that
is defined to include only those individuals who have a valid claim—which is of course a
merits question that will not be decided until the end of the case (if at all). Although the
Fifth Circuit does not prohibit fail-safe classes,11 other courts have rejected them on the
grounds that they do not allow class members to be identified12 and also are unfair to
defendants because “a class member either wins or, by virtue of losing, is defined out of
the class and is therefore not bound by the judgment.”13

Implicit Prerequisite: An Ascertainable Class
Although a plaintiff need not identify individual class members prior to class certification,
he must show that there is an available method to identify class members based on
objective criteria.14 This method must be “reliable and administratively feasible, and
permit[] a defendant to challenge the evidence used to prove class membership.”15 It
should not require mini-trials or “extensive and individualized fact finding.”16
The ascertainability requirement “eliminates serious administrative burdens that are
incongruous with the efficiencies expected in a class action.” It protects absent class
members by making it more likely that they will receive notice. And it helps ensure that
defendants know who is in the class and bound by the judgment.17
One court cautions that “the size of a potential class and the need to review individual
files to identify its members are not reasons to deny class certification.”18 However, a
court may deny class certification if a defendant’s records are simply insufficient to
identify class members.19
The need to rely solely on affidavits from class members to prove class membership
raises due process concerns and may be insufficient to establish ascertainability.20

Rule 23(a)(1): Numerosity
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Rule 23(a)(1) requires the plaintiff to show that “the class is so numerous that joinder of
all members is impracticable.”
A finding of numerosity must be based on direct or circumstantial evidence and not on
speculation, even if it is “tempting to assume” that there must be a large number of class
members.21 Numerosity should be shown for each proposed class and subclass.22
Some courts find that numerosity is typically established when there are at least 40 class
members.23 Other courts have held that no fixed number of class members is sufficient,
and that the court must consider not only the number of putative class members but also
their geographical dispersion, the ease with which they can be identified, the size of their
claims and the nature of the action.24

Rule 23(a)(2): Commonality
Rule 23(a)(2) requires the plaintiff to show that “there are questions of law or fact
common to the class.”
Before the Supreme Court issued its decision in Dukes, commonality was easily shown
because “any competently crafted class complaint literally raises common questions.”25
After Dukes, however, merely reciting a list of common questions is insufficient. Instead,
“[w]hat matters ... [is] the capacity of a classwide proceeding to generate common
answers apt to drive the resolution of the litigation.” The class members’ claims “must
depend upon a common contention .... of such a nature that it is capable of classwide
resolution—which means that determination of its truth or falsity will resolve an issue that
is central to the validity of each one of the claims in one stroke.”26
A court deciding the commonality of factual issues must rigorously analyze the plaintiff’s
contention that they can be proven on a classwide basis, including any evidence offered
to back up that contention.27 Allegedly common legal issues may not require such an
extended analysis.28

Rule 23(a)(3): Typicality
Rule 23(a)(3) requires the plaintiff to show that “the claims or defenses of the
representative parties are typical of the claims or defenses of the class.”
The typicality requirement determines whether the legal or factual position of the named
plaintiff “is markedly different” from the position of other class members.29 Courts
consider whether: (1) the named plaintiff’s claims are generally the same as those of
other class members with respect to the relevant legal theory and factual circumstances,
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and/or (2) the named plaintiff is subject to a unique defense that will likely become a
major focus of the litigation.30
It is usually sufficient to show that the claims of the named plaintiff and class members
“arise from the same event or pattern or practice and are based on the same legal
theory.”31 They need not be identical and some variation is permissible.32 However,
significant differences in the underlying facts may preclude a finding of typicality.33

Rule 23(a)(4): Adequacy
Rule 23(a)(4) requires the plaintiff to show that “the representative parties will fairly and
adequately protect the interests of the class.”
The adequacy requirement seeks to “uncover conflicts of interest between named
parties and the class they seek to represent.”34 It calls for a determination of whether
the “interests and incentives between the representative plaintiffs and the rest of the
class” are aligned or antagonistic.35 Intra-class conflicts may arise when class members
seek conflicting remedies36 or some class members actually benefit from the challenged
conduct.37 Where an intra-class conflict is alleged, the court should determine whether it
is fundamental and real rather than speculative.38
A court may find a lack of adequacy if the class action is truly not in the interests of class
members. This can occur when plaintiffs seek relief “that duplicates a remedy that most
buyers already have received and that remains available” to class members, and adds
the significant cost of providing notice and paying attorneys’ fees to class counsel.39
Some courts consider whether the named plaintiff will adequately represent the interests
of class members with respect to the conduct of the litigation, i.e., does he understand
the class claims, is he kept informed about the status of the litigation, and will he control
the actions of class counsel.40 Other courts view these requirements as “unrealistic”
given the “nominal” role of the named plaintiff in a lawsuit that “is in fact entirely
managed by class counsel.”41
Before 2003, courts also considered the “competency and conflicts of class counsel.”42
Some courts now address that issue when appointing class counsel under Rule 23(g)43
while other courts continue to address it under Rule 23(a)(4).44

30

Id. at 598; Ellis, 657 F.3d at 984-85.
Ault v. Walt Disney World Co., 692 F.3d 1212, 1216 (11th Cir. 2012).
32
Id.
33
See, e.g., Stearns v. Ticketmaster Corp., 655 F.3d 1013, 1019-20 (9th Cir. 2011).
34
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625, 117 S. Ct. 2231 (1997).
35
Dewey v. Volkswagen Aktiengesellschaft, 681 F.3d 170, 183 (3rd Cir. 2012); Ellis, 657 F.3d at
985.
36
Amchem, 521 U.S. at 626 (whereas currently injured class members in an asbestos case might
prefer generous immediate monetary payments, members who were exposed but not yet injured
might prefer to keep the fund as large as possible for future payments).
37
Dewey, 681 F.3d at 184.
38
Id.
39
In re: Aqua Dots Prods. Liability Litig., 654 F.3d 748, 752 (7th Cir. 2011).
40
E.g., Griffin v. GK Intelligent Sys., Inc., 196 F.R.D. 298, 301 (S.D. Tex. 2000).
41
Phillips, 2013 U.S. App. LEXIS 23984, *6.
42
Amchem, 521 U.S. at 626 n.20.
43
Dewey, 681 F.3d at 181 n.13.
44
Gomez v. St. Vincent Health, Inc., 649 F.3d 583, 591-93 (7th Cir. 2011).
31

5

Rule 23(b)(1): Risk Of Inconsistent Or Dispositive Adjudications
Rule 23(b)(1) applies when adjudication of the named plaintiff’s claim creates a risk of
disposing of or impairing the claims, interests or rights of absent class members. It
requires a showing that “prosecuting separate actions by or against individual class
members would create a risk of: (A) inconsistent or varying adjudications with respect to
individual class members that would establish incompatible standards of conduct for the
party opposing the class; or (B) adjudications with respect to individual class members
that, as a practical matter, would be dispositive of the interests of the other members not
parties to the individual adjudications or would substantially impair or impede their ability
to protect their interests.” Class members are not entitled to notice and a right to opt out.
Rule 23(b)(1)(A) applies when the defendant is legally obligated to treat all members of
the class alike, as in the case of a utility government or taxing authority, and separate
actions would create a risk of imposing incompatible standards of conduct upon it.45
Rule 23(b)(1)(B) applies when the action threatens to impair or dispose of the rights and
interests of absent class members, as in the case of lawsuits filed by shareholders or
against trustees, or where there is a limited fund available to pay damages.46

Rule 23(b)(2): Declaratory Or Injunctive Relief
Rule 23(b)(2) applies when class members seek declaratory or injunctive relief and do
not assert individualized claims for damages. It requires that “the party opposing the
class has acted or refused to act on grounds that apply generally to the class, so that
final injunctive relief or corresponding declaratory relief is appropriate respecting the
class as a whole.” Class members are not entitled to notice and a right to opt out,
although the court may provide such rights in its discretion.47
Rule 23(b)(2) requires not only that the defendant have engaged in a common course of
conduct that is applicable to all class members, but also that the class members’ claims
and interests are cohesive.48 Named plaintiffs may lack standing to certify a class under
Rule 23(b)(2) where they are no longer subject to the allegedly challenged conduct, such
as when they no longer buy or own the product at issue.49
Rule 23(b)(2) only authorizes classwide declaratory or injunctive relief and does not
allow the court to award individualized relief.50 However, a court may use subclasses to
award different categories of declaratory or injunctive relief to different groups of class
members.51 The Supreme Court has also left open the possibility that incidental
monetary damages could be awarded on a classwide basis.52
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Rule 23(b)(3): Predominance And Superiority
Rule 23(b)(3) applies to individualized claims for damages and requires the plaintiff to
establish predominance and superiority. Class members are entitled to notice and a
right to opt out.
Predominance
Rule 23(b)(3) requires the court to find that “questions of law or fact common to class
members predominate over any questions affecting only individual members.”
The Supreme Court requires courts to take a “close look” at whether this “demanding”
prerequisite has been met.53 Predominance will not be established merely because the
majority of contested issues are common (i.e., capable of classwide proof) rather than
individual (i.e., requiring factual evidence from each class member or a separate legal
analysis of each class members’ claims). Instead, the court must analyze the elements
of the parties’ claims and defenses and the nature of the evidence that will be presented
at trial, compare the relative importance of the contested issues in the case,54 and make
“some prediction as to how specific issues will play out.”55
A court may find a lack of predominance if the plaintiffs cannot prove injury,56 causation57
or an element of a substantive claim58 on a classwide basis. Predominance may also be
lacking if the defendant can assert individualized defenses to class members’ claims59 or
different state laws with material variations apply to different class members’ claims.60
Courts agree that the mere existence of individualized damages does not preclude class
certification61 because to hold otherwise would eviscerate the purpose and use of Rule
23(b)(3). Nevertheless, the need to determine damages on an individualized basis may
be considered as a factor when determining whether the predominance requirement has
been met.62 Courts typically handle individualized damages by creating subclasses or
bifurcating the proceedings between a class trial on liability followed by individual
hearings (which likely will not be needed because the parties will settle by that stage).63
Superiority
Rule 23(b)(3) also requires the court to find that “a class action is superior to other
available methods for fairly and efficiently adjudicating the controversy. The matters
pertinent to these findings include: (A) the class members’ interests in individually
controlling the prosecution or defense of separate actions; (B) the extent and nature of
any litigation concerning the controversy already begun by or against class members;
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(C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; and (D) the likely difficulties in managing a class action.”
The superiority requirement ensures that classes will only be certified under Rule
23(b)(3) if they will “achieve economies of time, effort, and expense, and promote ...
uniformity of decision as to persons similarly situated, without sacrificing procedural
fairness or bringing about other undesirable results.”64
When addressing this requirement, the court should “compare other means of disposing
of the suit” (such as individual actions) and determine if a class action is superior to them
when considering issues like judicial economy, the rights of absent class members, prior
dispositive rulings on liability and the size of likely damage awards.65 Superiority may be
absent if there is a wide variation in state laws, an inability to identify and provide notice
to class members,66 or a large number of individualized inquiries.67 However, courts
should not conclude that a class action is not superior merely because of the need to
determine individualized claims for damages.68
The rule states that a factor in determining whether a class action is superior is whether
it will be manageable. Plaintiffs may demonstrate manageability by submitting a detailed
trial plan that explains how individualized issues will be handled.69

The Use Of Subclasses
Rule 23(c)(5) provides that “[w]hen appropriate, a class may be divided into subclasses
that are each treated as a class under this rule.”
Subclasses may be appropriate when class members seek different types of relief, such
as medical monitoring for one group and damages for another group. They may be
used where there are similar types of factual differences between the claims of different
groups of class members. Or, they may be used to handle materially different state laws
that apply varying substantive requirements to different groups of class members.
A large number of subclasses “may indicate that common questions do not predominate”
and weigh in favor of denying class certification. 70

The Use Of Issue Classes
Rule 23(c)(4) provides that “[w]hen appropriate, an action may be brought or maintained
as a class action with respect to particular issues.”
“Certification of an issues class is appropriate only if it permits fair presentation of the
claims and defenses and materially advances the disposition of the litigation as a whole.
If the resolution of an issues class leaves a large number of issues requiring individual
decisions, the certification may not meet this test.”71
64
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Rule 23(c)(4) is commonly used to certify a class limited to liability issues, after which
time individual class members will prove their damages in separate hearings.72

The Role Of Expert Testimony
Parties often rely on expert testimony to support or oppose a class certification motion.
Courts have historically disagreed as to whether they must exercise their gatekeeper
role and determine the admissibility of expert testimony73 at the class certification stage.
In the wake of the Supreme Court’s recent suggestion that Daubert does apply,74 several
courts have held that an analysis of the admissibility of expert testimony under Federal
Rule of Evidence 702 and Daubert is required.75

The Class Certification Hearing
Courts typically conduct a hearing on class certification, although the type and extent of
the hearing depends upon the contested issues before the court. If there are no factual
disputes, then the hearing might consist solely of oral argument. If there is a factual
dispute then the court might hold an evidentiary hearing with testimony. Alternatively, it
might rely on stipulations of fact, affidavits, declarations and documents to establish the
factual record.76

The Existence Of Multiple Class Actions
Not infrequently, the existence of similar class action lawsuits in other state or federal
courts will raise questions about the timing, scope and propriety of class certification.
The Manual for Complex Litigation identifies the following possible scenarios:
•

Multiple cases with similar class allegations, each of which might
be appropriately certified under Rule 23 but which may overlap or
conflict if more than one is certified;
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•

Cases alleging a nationwide class and cases seeking multistate or
single-state class certification pending in different courts at the
same time;

•

Cases filed as class actions in federal and state courts relating to
the same type of transactions and involving some or all of the
same parties;

•

Cases filed by the same lawyers seeking to represent an
overlapping or duplicative class of plaintiffs in order to obtain the
most favorable forum;

•

Cases filed by different lawyers competing for the fastest and
most favorable rulings on class certification and appointment as
class counsel;

•

Multiple individual actions or other forms of aggregate litigation
pending in state and federal courts, raising the same issues and
involving some or all of the same parties; or

•

Prior unsuccessful class certification efforts in state or federal
courts.77

Potential issues include whether and how to proceed with class certification, whether an
MDL proceeding is appropriate, the scope of the class definition, claim preclusion,
comity and coordination with other courts, and the Anti-Injunction Act. It is prudent for
the court and counsel to inquire about the existence of other pending or terminated
lawsuits at the outset of every case and analyze their impact on class certification.

Timing Of The Certification Decision
Rule 23(c)(1)(A) provides that “[a]t an early practicable time after a person sues or is
sued as a class representative, the court must determine by order whether to certify the
action as a class action.”
Prior to the 2003 amendments, courts were required to decide class certification “as
soon as practicable.” The Advisory Committee notes explain that this requirement was
changed because it “neither reflects prevailing practice nor captures the many valid
reasons that may justify deferring the initial certification decision.” For example, courts
often choose to rule on dispositive motions (which bind only the named parties) before
turning to the thornier and potentially unnecessary issue of class certification. 78
Despite the 2003 amendment, some local rules continue to require that a decision on
class certification be made “at an early practicable time.” District judges should “feel free
to ignore local rules calling for specific time limits” as they “appear to be inconsistent with
the federal rules and ... obsolete.”79

Modification Of The Certification Decision
77
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Rule 23(c)(1)(C) provides that “[a]n order that grants or denies class certification may be
altered or amended before final judgment.”
A subdivision of Rule 23 that allowed an order of class certification to be conditional was
deleted in 2003. The Advisory Committee notes explain that “[a] court that is not
satisfied that the requirements of Rule 23 have been met should refuse certification until
they have been met.”

Appeal Of The Certification Decision
Rule 23(f) provides that “[a] court of appeals may permit an appeal from an order
granting or denying class-action certification under this rule if a petition for permission to
appeal is filed with the circuit clerk within 14 days after the order is entered.”
The appellate court exercises considerable discretion over whether to accept the appeal.
An appeal may be accepted when: (1) the decision is questionable and the certification
order represents the death knell for a defendant who will be compelled to settle even if
the plaintiff’s claims are not meritorious, (2) the decision raises an unsettled,
fundamental and generally applicable issue of law that will likely evade end-of-the-case
review, or (3) the decision is manifestly erroneous.80
Rule 23(f) also provides that “[a]n appeal does not stay proceedings in the district court
unless the district judge or the court of appeals so orders.” When ruling on a motion for
stay, relevant factors include the probability of error in the decision, the effect on the
tolling of the statute of limitations, and the possible prejudice to the parties.81
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